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factors, for each participant or for all
participants or reasonable groupings of
participants, if such determination
does not result in discrimination in
favor of employees who are officers,
shareholders, or highly compensated.
An annuity is not a qualified joint and
survivor annuity if payments to the
spouse of a deceased participant are
terminated, or reduced, because of such
spouse’s remarriage.

(3) Early survivor annuity. The term
‘‘early survivor annuity’’ means an an-
nuity for the life of the participant’s
spouse the payments under which must
not be less than the payments which
would have been made to the spouse
under the joint and survivor annuity if
the participant had made the election
described in paragraph (c)(2) of this
section immediately prior to his retire-
ment and if his retirement had oc-
curred on the day before his death and
within the period during which an elec-
tion can be made under such paragraph
(c)(2). For example, if a participant
would be entitled to a single life annu-
ity of $100 per month or a reduced
amount under a qualified joint and sur-
vivor annuity of $80 per month, his
spouse is entitled to a payment of at
least $40 per month. However, the pay-
ments may be reduced to reflect the
number of months of coverage under
the survivor annuity pursuant to para-
graph (e) of this section.

(4) Qualified early retirement age. The
term ‘‘qualified early retirement age’’
means the latest of—

(i) The earliest date, under the plan,
on which the participant could elect
(without regard to any requirement
that approval of early retirement be
obtained) to receive retirement bene-
fits (other than disability benefits).

(ii) The first day of the 120th month
beginning before the participant
reaches normal retirement age, or

(iii) The date on which the partici-
pant begins participation.

(5) Normal retirement age. The term
‘‘normal retirement age’’ has the
meaning set forth in section 411(a)(8).

(6) Annuity starting date. The term
‘‘annuity starting date’’ means the
first day of the first period with re-
spect to which an amount is received
as a life annuity, whether by reason of
retirement or by reason of disability.

(7) Day. The term ‘‘day’’ means a cal-
endar day.

(c) Elections—(1) Election not to take
joint and survivor annuity form—(i) In
general. (A) A plan shall not be treated
as satisfying the requirements of this
section unless it provides that each
participant may elect, during the elec-
tion period described in subdivision (ii)
of this subparagraph, not to receive a
qualified joint and survivor annuity.
However, if a plan provides that a
qualified joint and survivor annuity is
the only form of benefit payable under
the plan with respect to a married par-
ticipant, no election need be provided.

(B) The election shall be in writing
and clearly indicate that the partici-
pant is electing to receive all or, if per-
mitted by the plan, part of his benefits
under the plan in a form other than
that of a qualified joint and survivor
annuity. A plan will not fail to meet
the requirements of this section merely
because the plan requires the partici-
pant to obtain the written approval of
his spouse in order for the participant
to make this election or if the plan
provides that such approval is not re-
quired.

(ii) Election period. (A) For purposes
of the election described in paragraph
(c)(1)(i) of this section, the plan shall
provide an election period which shall
include a period of at least 90 days fol-
lowing the furnishing of all of the ap-
plicable information required by sub-
paragraph (3)(i) of this paragraph and
ending prior to commencement of ben-
efits. In no event may the election pe-
riod end earlier than the 90th day be-
fore the commencement of benefits.
Thus, for example, the commencement
of benefits may be delayed until the
end of such election period because the
amount of payments to be made to a
participant cannot be ascertained be-
fore the end of such period; see
§ 1.401(a)–14(d).

If a participant makes a request for ad-
ditional information as provided in
subparagraph (3)(iii) of this paragraph
on or before the last day of the election
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period, the election period shall be ex-
tended to the extent necessary to in-
clude at least the 90 calendar days im-
mediately following the day the re-
quested additional information is per-
sonally delivered or mailed to the par-
ticipant. Notwithstanding the imme-
diately preceding sentence, a plan may
provide in cases in which the partici-
pant has been furnished by mail or per-
sonal delivery all of the applicable in-
formation required by subparagraph
(3)(i) of this paragraph, that a request
for such additional information must
be made on or before a date which is
not less than 60 days from the date of
such mailing or delivery; and if the
plan does so provide, the election pe-
riod shall be extended to the extent
necessary to include at least the 60 cal-
endar days following the day the re-
quested additional information is per-
sonally delivered or mailed to the par-
ticipant.

(B) In the case of a participant in a
plan to which this subparagraph ap-
plies who separated from service after
section 401(a)(11) and this section be-
came applicable to such plan with re-
spect to such participant, and to whom
an election required by this subpara-
graph has not been previously made
available (and will not become avail-
able in normal course), the plan must
provide an election to receive the bal-
ance of his benefits (properly adjusted,
if applicable, for payments received,
prior to the exercise of such election,
in the form of a qualified joint and sur-
vivor annuity) in a form other than
that of a qualified joint and survivor
annuity. The provisions of paragraph
(c)(1)(ii)(A) shall apply except that in
no event shall the election period end
before the 90th day after the date on
which notice of the availability of such
election and the applicable information
required by subparagraph (3)(i) of this
paragraph is given directly to the par-
ticipant. If such notice and informa-
tion is given by mail, it shall be treat-
ed as given on the date of mailing. If
such participant has died, such election
shall be made available to such partici-
pant’s personal representative.

(2) Election of early survivor annuity—
(i) In general. (A) A plan described in
subparagraph (a)(1)(iii) of this section
shall not be treated as satisfying the

requirements of this section unless it
provides that each participant may
elect, during the period described in
subdivision (ii) of this subparagraph,
an early survivor annuity as described
in paragraph (a)(1)(iii) of this section.
Breaks in service after the participant
has attained the qualified early retire-
ment age neither invalidate a previous
election or revocation nor prevent an
election from being made or revoked
during the election period.

(B) The election shall be in writing
and clearly indicate that the partici-
pant is electing the early survivor an-
nuity form.

(C) A plan is not required to provide
an election under this subparagraph
if—

(1) The plan provides that an early
survivor annuity is the only form of
benefit payable under the plan with re-
spect to a married participant who dies
while employed by an employer main-
taining the plan,

(2) In the case of a defined contribu-
tion plan, the plan provides a survivor
benefit at least equal in value to the
vested portion of the participant’s ac-
count balance, if the participant dies
while in active service with an em-
ployer maintaining the plan, or

(3) In the case of a defined benefit
plan, the plan provides a survivor bene-
fit at least equal in value to the
present value of the vested portion of
the participant’s normal form of the
accrued benefit payable at normal re-
tirement age (determined immediately
prior to death), if the participant dies
while in active service with an em-
ployer maintaining the plan. Any
present values must be determined in
accordance with either the actuarial
assumptions or factors specified in the
plan, or a variable standard independ-
ent of employer discretion for convert-
ing optional benefits specified in the
plan.

(ii) Election period. (A) For purposes
of the election described in paragraph
(c)(2)(i) of this section the plan shall
provide an election period which, ex-
cept as provided in the following sen-
tence, shall begin not later than the
later of either the 90th day before a
participant attains the qualified early
retirement age or the date on which his
participation begins, and shall end on
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the date the participant terminates his
employment. If such a plan contains a
provision that any election made under
this subparagraph does not become ef-
fective or ceases to be effective if the
participant dies within a certain period
beginning on the date of such election,
the election period prescribed in this
subdivision (ii) shall begin not later
than the later of (1) a date which is 90
days plus such certain period before
the participant attains the qualified
early retirement age or (2) the date on
which his participation begins. For ex-
ample, if a plan provides that an elec-
tion made under this subparagraph
does not become effective if the partic-
ipant dies less than 2 years after the
date of such election, the period for
making an election under this subpara-
graph must begin not later than the
later of (1) 2 years and 90 days before
the participant attains the qualified
early retirement age, or (2) the date on
which his participation begins. How-
ever, the election period for an individ-
ual who was an active participant on
the date this section became effective
with regard to the plan need not begin
earlier than such effective date.

(B) In the case of a participant in a
plan to which this subparagraph ap-
plies who dies after section 401(a)(11)
and this section became applicable to
such plan with respect to such partici-
pant and to whom an election required
by this subparagraph has not been pre-
viously made available, the plan must
give the participant’s surviving spouse
or, if dead, such spouse’s personal rep-
resentative the option of electing an
early survivor annuity. The plan may
reduce the surviving spouse’s annuity
to take into account any benefits al-
ready received. The period for making
such election shall not end before the
90th day after the date on which writ-
ten notice of the availability of such
election and applicable information re-
quired by subparagraph (3)(i) of this
paragraph is given directly to such sur-
viving spouse or personal representa-
tive. If such notice and information is
given by mail, if shall be treated as
given on the date of mailing.

(3) Information to be provided by plan
administrator. (i) A plan which is re-
quired to provide either or both of the
elections described in paragraph (c) (1)

or (2) of this section must provide to
the participants, at the time and in the
manner specified in subdivision (ii) of
this subparagraph, the following infor-
mation, as applicable to the plan, in
written nontechnical language:

(A) In the case of the election de-
scribed in paragraph (c)(1) of this sec-
tion, a general description or expla-
nation of the qualified joint and survi-
vor annuity, the circumstances in
which it will be provided unless the
participant has elected not to have
benefits provided in that form, and the
availability of such election;

(B) In the case of the election de-
scribed in paragraph (c)(2) of this sec-
tion, a general description of the early
survivor annuity, the circumstances
under which it will be paid if elected,
and the availability of such election;
and

(C) A general explanation of the rel-
ative financial effect on a participant’s
annuity of either or both elections, as
the case may be.

Various methods may be used to ex-
plain such relative financial effect.
With regard to a qualified joint and
survivor annuity, they include: infor-
mation as to the benefits the partici-
pant would receive under the qualified
joint and survivor annuity stated as an
arithmetic or percentage reduction
from a single life annuity; a table
showing the difference between a
straight life annuity and a qualified
joint and survivor annuity in terms of
a reduction in dollar amounts; a table
showing a percentage reduction from
the straight life annuity or, in the case
of a profit-sharing plan, an approxi-
mate dollar amount reduction. The no-
tice and explanation required by this
subdivision (i) must also inform the
participants of the availability of the
additional information specified in sub-
division (iii) of this subparagraph and
how they may obtain such information.

(ii) The method or methods used to
provide the information described in
subdivision (i) of this subparagraph
may vary. Posting which meets the re-
quirements of § 1.7476–2(c)(1) may be
used; see § 1.7476–2(c)(1) for examples of
other methods which may be used. One
or more methods may be used to pro-
vide the required information provided
that all of the required information is
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